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Predominant Eeatlrerofithe
State Cegisiation

Default Surregate: Laws

Healtih Care Advance: Directives

HCDPAs/ Living Wills /' (Mental Health ADS)
Out-of-Hoespital DNR LLaws

Organ Donation Laws

Guardianship Laws

Physician Aid in Dying

Palliative Care/Controlled Substances
POLST




A @uick Legisiativer=Hisien
eifAdvance Planning

Politicalization’  of death?
2000s: More 90's trend + POLST

1990s; Combining| & simpliiying
+ EMS-DNR Statutes

19807-90"s: DPAHC Acts
1970s-'80s: Living Will Acts

1968: Unif. Anatomical Gifts Act

Default Surrogate Laws - 1960’s to Present



e 2040857

o POLSII DECOmMES Unversal?

o WillFIDesigner Deati beceme the noeHm?

o e ikelineod eif heme: death asspcelated withrlecal felics
off heme births.  M.J. Silvelra et all., 2006. Amer. J. Pul.
IHealth 96(7): 1243-1248
Positive relationship between: having living willan d dying
N place. Degenholiz & Arnold. 2004, Ann Intern Med.
141(2):113-7.

Year 2009 Deaths under Death with Dignity’ Acts
Oregon & Washington: 106 Total
Most frequently mentioned end-of-life concerns:
Loss of autonomy (97% & 100%)
Loss of dignity (92% & 82%)
Loss of ability to participate in activities that

made life enjoyable (86% & 91%)




UES Place el DEealigiey PErCEnizge

19609 199K 2001

Home 15.9 22.5 2.5.4

IHospital 62.5 51.7 40.5

Nursing Home 19.2 23.0 2.3.2

2001 Variation
Home 17.5-384
Hospital 33.3-59.6
Nursing Home 11.0-35.3

From: Brown Facts on Dying - www.chcr.brown.edu 7




BERChmaCase oW 20N earsield

Cruzan\V: DIeciors Ve Depk: o iHealtia (199 0)
Recognized constitutional Liberty Interest infreiusing med
reatment
Nutrition & Hydration: not different firemi any: ether
treatment
Considerable leeway allewed for procedural safeguards,

e.qg., MO’s “clear & convincing” standard.




PSIDATNW Z0NEaSIeld

PSIDA (1990): Hoespitals, NHs, HHAs and HVOsin
Viedicare: or Medicaid must:

1. Give all adults at admission wWritten 1nfe about:
(1) patient hcdm rights, and (2) their pelicies re hedm.

2. Ask you If you have AD and document.
3. Educate staff & community on ADs.
4. Prohibition: Can't discriminate based on ADs.




herSiealthrEederal Advance: DIreciive

Militarny AD: (10'U.S.C.A. § 1044¢) IS
“exempt fron any requirement of ferm,

sulstance, formality, or recording that Is
provided for advance medical directives
under the laws of a State”




e @neiRaiVierel ol
AdVance Direchives

Coneceptualvasis:  Wills and iusts.

AR enforceanleriegal instriment e
direct and control preperty. (1.e., your

pody) When surrogates must act for
you (Substituted Judgment Standarad
oft Decisionmaking )

“Legal Transactional Approach ”




EegainicansaciienalVARPIeaEH

Earmarks: mandaten/legal iernmalities,
procedures; and standardizatien e
ensure veluntany, Knewing| & competent
execution & Implementation--

(5
. Required disclosures
. Prescribed phrases
. Detalled witnessing rules
. Agent/proxy limitations
. Diagnostic and certification requirements
. Limitations on surrogate authority

Statutory forms




SOears ol iesearchen tnelegal
HANSECHOREINEIPPIEECHE::

. Vest people donit do:

. IHard te' understand the legal forms.

. Standarnd ferm net useful guidance.

. People change mind.

. Agent/proxy: slightly better than clueless.

. Health care providers clueless about the
directive.

. Even Iif providers know directive exists, It's
lost In space.

. Even if Iin the record, it’s still lost in space.:s




Advance: DIrectives
- the Dark Side! -

See e.gd.,

o A .Fagerin & C. Schneider, “Eneugn: ihe Eailure efithe: Living
Willi= 84 TFhe IHastings: Centers Report 30-42 (March-Aprili 2004).

E.J. Larson and T.A. Eaton, “lfhe Limiis off Advance: Directives:
A History and Assessment of the Patient Seli-Determination
Act,” Wake Foerest Law Review, 32 (1997): at 278.

J. Teno et al, “Advance Directives for Seriously Il Hospitalized
Patients: Effectiveness with the Patient Self-Determination Act
and the SUPPORT Intervention,” Journal of the American
Geriatrics Society, 45 (1997): 500-507.

D. Orentlicher, “The lllusion of Patient Choice in End-of-Life
Decisions, JAMA, 267 (1992): 2101-2104.
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REcAllleraine EXPECIEGRS

What ADs; Canit Do

., Can't previde Coekhook directions.
. Can't change fact that dying| IS

complicated.
. Can't eliminate personal ambivalence.
. Can’t be a substitute for Discussion.
. Can’t control health care providers.

15




REcCAPRUNG EXPECIAGRS

What ADs Can Do

1. CANE an Imporiant Stppe)it 16
communicating/advance care planning

2. CANhelp you stop and think and

DISCUSS.

— Especially If focused on GOALS, VALUES &
PRIORITIES:

3. CAN empower If reflective of patient’s
voice & current circumstances.
— Not the legislature’s canned language.




CommURICEHBRSHARPIGECH

Concepiual Basis:  Insiead ol pure
Substittted Judgment, sharead
decisionmaking Inithe context of
Advance Care Planning.

Planning stages have a developmental
time horizon.




CommuRicalieRS APPIGECH
JAdvancercarePlanning:

. Less iecus on fermal mstructionall decuments

. Legal focus prmarily: en naming a prexy

. [Discuission oriented (With: proxy, fiamily, healtar car
providers)

. More broeadly focused ongoals + values, spiritual
guestions, family matters

. LLess treatment focused, more on quality of life

. Developmental and iterative in nature

(Whenever any of the 5 “D”s occur)

. Conversion of goals to a portable plan of care:
POLST




Copplozilfs

ey CNEaN
EIENTColIEger =

How Iives life:
AS IR Immoeriaill

Goeals: Theskyis
the limit.

InStructions:
Clueless

ViGtHERai 85, Wit e @D
and cancer -

Hoewilives liie:? Caretaker
ol the UnIverse.

Goals: Comier and
fuRction.

lnstructions: | can’t wean
fliem ventilator, step!




SIgRS e Chanee

Trend toward
simplification of
state laws

Rise of
Workbook
approaches

e.g.,
Five Wishes
33 to 42 states

(97-10)

1993 Uniform
Health -Care
Decisions Act

POLST
11+ states

Oral ADs
15 states

Research

e.g., Silveira et al.
NEJM 4/1/10




VW EIKIIPOKE SEMPIES

EiRcingrYeuWay: AlGlideverEnd s =eiLiie Viedical
[DECISIONS; By e CenterioriHealihcare DECISIONS
Sacramente IHealthecare Decisiens

Carng Conversations, , The Centerior Practical Bieethics
G0o0ed t0 Ge' Teolkitand Resource Guide: , Compassion
and Choices

Thinking Ahead — My Way, My Choice, My Life at the
End, Califernia Dept. of Developmental Services
Consumer *s Tool Kit for Health Care Advance Planning
ABA Commission on Law and Aging

Your Life Your Choices — Planning for Future Medical
Decisions (Dept Vets Affairs, 1998, 2010 online soon)
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Nmertio review AlD

VWhen any: ol the 5 IDF S GCCUIE
1. You reach a new: DECADE

2. You experience a DEATH of family.
or friend

. YOoU DIVORCE

3
4. You receive a new DIAGNOSIS

. You have a significant DECLINE In
your condition as measured by
Activities of Daily Living (ADLS)




POLSIF—WhAVARIS a'sea Clhiange

o L3St S0 years: standardizing paent communICaens
statutery’advance directives

o POLSI Paracdigm’ — standandizing physicians EOILL
erders Injorder te Implement patient s geals of care.
FOCUS on here and now.
POLSTI — reguires:

1. Find out patient “s wishes re: CPR, care goals
(comfort vs. treatment), antibiotics, N&H.

2. Translate into doctors orders on visually
distinct form.

3. Travels & Is effective across care settings.

Twelve States have a version of POLST (11/09):
CA, HI, ID, MD*, NY, NC, OR, TN, UT, VT, WA, WV
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Differences

POLST Paradigm Advance Care
Planning

Population Advanced chronic All adults
conditions

Timeframe: Current Care Future Care
Where completed: In medical setting In any setting
Resulting product: Medical orders Advance directive

Surrogate role: Can do if patient lacks Cannot do
capacity

Portability: Provider responsibility Patient/Family
responsibility

Periodic review: Provider responsibility Patient/Family
responsibility




POIESHFIS diIVeR By IS conbikbliien teraualiiy care

. Endorsed Programs

Developing Programs

Mo Program (Contacts)




e Pelitics ol Deatnin
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New Quality Measures o Include:

Flealtn Beneflt Plans

>
rovide Medicare coverage of
1S

L ost ACP Provisions

—

I - ) T o
Flealtn Reform’
i \/oll Inteury ACP
Consultaﬂons "oallea reve v 5 years

S: optionzl consultadi] orJ oetyweern ine individusal
e

Defined as |
Licle

arc prgnquJorH regarding ACP. May in

exolanzaiion of:
—  ACP, Including ADs

—  Roleogfaprogy + C omrmlmm of EOL services/support 5
—  Orders regarding Life -Sustaining Treatrnent (OLST) If

availaole,

“continuity and coordination of care and care transitions
icl nealin care settings,

for patients zacross providers aric
inclucding end of life care.”

olanning, inclucing:
—  Pt's Option to estaplish
Informeation related to otner planning tools.

ADs ancd OLST
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Palin C

0’1

Care Provisions — parilal victory

()

Pain Conference (3 2561)

.

Secretary thru 1OV, or anoiner entity, snall convene
Coriference or Pair

NIFl Pain Research (32562)
1. NIF "encouraged” to continue and expand
aggressive prograrmn of basic and clinic al research o)
tne causes of and poiential ireatrnenis for pain.
2. Secretary to estaplisn Interagerncy Paln Research
Coordinating Fommu[ee to surmnmzarize advances, |D
critical gaps, make recormrmerndzaiions

Fusic Awareness Carnpaign on Pain Managerment
(325673)
Secretary sneall estanlisy; and Irnplement 'to eclucaie

LT sailernis, thelr rrlmmeJ ancd other



VWriat counts Is & strong rmessage
tnat apoears o ve credole,
regardless of wnetner or noi It s,
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Betsy McCalgney , former N - Mapsolutely
| ire” senjors to pe told py ir errlorrou Now i 0 end tnelr

3

Jonn Boenner , rlouse Min. leader -- pill "rnzy start us dowrn a
treacnerous pain toward government  -encouraged

elinarnasia ”

F e, Virginia Foxe (D-NC) — will “put seniors in 2 position of
pelng put o r]:‘s'[ﬂ Dy thelr Jovemmem&

saran Palin —*my parents or my paoy with Down Syndrorne

will have to stand in front of Obarnz's ‘deatn panel ' sonis

oureglurrclb can decide, pased on a sug Je ctive juclyrr ent of
tnelr 'level of ororl J\/Jr/ In society,” wneirer t ney are

woriny of nealirn care,”

Newt Gingricn — *inere are clearly people in Arnericarn wrio

pelieve In estanlisning euinanasia, including selec five
standards
l\/llf ruel Steele , RNC Cnailrmarn -- government snouldn't pe






Wnat's net?

A Great
cat cleal of resi
resicdual rmornenturn frormn 2009

(QR)



ar d glver volce, inenine  pnantoms
at the oedside snape wnai napperns

Medical speclalls

e
D

(_/1

FIsK managers

Financial adminisiraiors ( DRGs)
Insurers

Utlllzaition Review Tearns

O

Ischearge planners

ospltal counsel & the courts

-

tnics cornrmities
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“rlow to fostier a relatlonsnip petween
palilents and professionals
character]zed oy mucua] part] 1pation
anc r resp Dect, ¢ IS10]
[meainc
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President’s Crrisrl. for the Stuc J/ of Ethical Proolems
° B

In Medicine & Blomedical & Benavioral Researcr



